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IDENTITY OF PETITIONER 

Petitioner Richard Mickelson, the petitioner below and the 

defendant in Thurston County Superior Court, asks this court to review the 

decision of the Court of Appeals terminating further review of his Appeal. 

COURT OF APPEALS DECISION 

Mickelson seeks review of the Court of Appeals Decision dated 

January 14, 2014 affirming his conviction. Appeal form the Superior 

Court of Washington for Thurston County, Court of Appeals# 43748-1 -

II. A copy of the Court of Appeals decision is attached as Appendix A to 

this petition. 

ISSUES PRESENTED FOR REVIEW 

1. Whether the prosecutor's intentional introduction of personal 

opinion and derogatory commentary during the trial deprived 

Mickelson of his right to a fair trial? 

2. Whether the prosecutor's commentary of the Defendant's post­

arrest silence violated Mickelson's right to remain silent? 

3. Whether the cumulative effect of the trial errors materially affected 

the outcome of Mickelson's trial thus requiring reversal of his 

conviction? 

4. Whether the trial attorney's performance was so inadequate that 

Mickelson's right to assistance of counsel was denied? 
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STATEMENT OF THE CASE 

Richard Mickelson and Joel Lewis (DOC # 816145) were charged 

with second degree assault in Thurston County Superior Court. Clerk's 

Papers [CP] 4. The alleged incident occurred on December 23, 2011. CP 

4. The alleged victim was Abbett. CP 4. On June 7, 2012 the jury 

convicted Mickelson of the charged offense. CP 55. Timely notice of 

appeal to Division II of the Washington State Court of Appeals was filed 

July 30, 2012. Division II rendered its decision which was filed on 

January 14, 2014. This petition follows. 

The crux of the jury's fact finding responsibility in this case was 

evaluating the credibility of competing testimony for first determining 

whether the elements of the crime were met, and then, if necessary, 

determining whether the State disproved beyond a reasonable doubt that 

the defense of self-defense applied. 

Mickelson testified that he and Lewis were near Abbett's house on 

December 22, 2011. 6RP at 1182. He testified that when they arrived 

Abbett intercepted them and blocked the road in his Jeep. 6RP at 1185. 

Mickelson then got out and walked toward the Jeep. 6RP at 1187. The 

Jeep, driven by Abbett, then accelerated and hit Mickelson, knocking him 

down. 6RP at 1187, 1191. He got up and ran to the driver's side window 

in a failed attempt to get the keys and save his life. 6RP at 1192. He 
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stated that he bit him once and hit him. 6RP at 1193. Abbett generally 

stated that after approaching and intercepting a vehicle on a public road 

the occupants approached him wielding a baseball bat and he simply 

waited there for an assault to occur. 3RP at 555. 

In closing arguments the prosecutor stated, without objection: 

But what I am attempting to show you is that these 
people don't live under the same rules of society, the same 
way that most of us live. They don't think the same way 
that a citizen that you probably interact with a lot of lives. 
This is kind of the underbelly of society. I don't mean that 
in a bad way. It's just a side of society that I'd suspect that 
most of you don't see very often. We see it all the time, but 
you don't. So I'm trying to present that evidence to you so 
that you understand. These are people that don't have jobs. 
They work under the table. They live hand to mouth. They 
are engaged in drinking all day. They get upset with one 
another. They fight. That is the type of people that we're 
talking about. 

Why did Mickelson, Lewis, Hadley he run when 
Mr. Lewis said, "The cops are coming"? I mean, if I 
heard-if I was just run over and heard "The cops are 
coming," what are you going to do? Hoorah. Yes. I'm 
saved. I'm going to wait. Let's see what happens. 

The other part of that could be-and I won't quarrel 
with this now-is that that part of society doesn't like cops. 
I don't like the cops no matter what. And that's part of this 
society. 

8RP 1477-78. 

ARGUMENT 

1. THE PROSECUTOR'S COMMENTS DURING 
REBUTTAL REQUIRE REVERSAL 
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A prosecuting attorney's misconduct during closing argument 

can deny an accused his right to a fair trial as guaranteed by the Sixth 

Amendment and Const. art. I, § 22. State v. Monday, 171 Wn.2d 667, 

676-77, 297 P.3d 551 (2011); State v. Belgarde, 110 Wn.2d 504, 508, 755 

P.2d 174 (1988). A prosecutor is a quasi-judicial officer, obligated to seek 

verdicts free of prejudice and based on reason. State v. Charlton, 90 

Wn.2d 657, 664-65, 585 P.2d 142 (1978); State v. Huson, 73 Wn.2d 660, 

663, 440 P.2d 192 (1968), cert. denied, 393 U.S. 1096 (1969). Consistent 

with their duties, prosecutors must not urge guilty verdicts on improper 

grounds. A prosecutor must always refrain from making statements that 

are not supported by the evidence. Belgarde, 110 Wn.2d at 507-08; State 

v. Gibson, 75 Wn.2d 174, 176, 449 P.2d 692 (1969), cert. denied, 396 U.S. 

1019 (1970). As the Washington Supreme Court has said: 

[T]he prosecutor represents the state, and in the interest 
of justice must act impartially. His trial behavior must 
be worthy of his office, for his misconduct may deprive 
the defendant of a fair trial. . . . We do not condemn 
vigor, only its misuse. . . . No prejudicial instrument, 
however, will be permitted. 

State v. Hunson, 73 Wn.2d 660, 663, 440 P.2d 192 (1968), cert. 

denied, 393 U.S. 1096 (1969); see also State v. Reed, 102 Wn.2d 140, 145, 

684 P.2d 699 (1984). 

Prosecutorial misconduct may deprive a defendant of a fair trial, 

and only a fair trial is a constitutional trial. Donnelly v. DeChrisoforo, 416 
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U.S. 637, 643, 94 S.Ct. 1868, 40 L.Ed.2d 431 (1974); State v. Davenport, 

100 Wn.2d 757, 762, 675 P.2d 1213 (1984). 

Prosecutorial misconduct requires reversal when the improper 

conduct is substantially likely to affect the jury's verdict. State v. Pirtle, 

127 Wn.2d 628, 672, 904 P.2d 245 (1995). Where improper statements 

are not objected to, reversal is still required when the misconduct is so 

flagrant and ill-intentioned that no jury instruction would have cured the 

problem. 110 Wn.2d 504, 507, 755 P.2d 174 (1988). The prosecutor's 

closing argument included flagrant misconduct condemned by 

Washington courts. Because the errors are prejudicial, this Court should 

reverse the conviction. 

a. The prosecutor wrongly argued the defendants 
and defense witnesses are "the underbelly of 
society" and do not cooperate with police. 

The prosecutor, during his rebuttal closing statement, encouraged 

the jury to rely on his belief that Mickelson and defense witnesses are "the 

underbelly of society." 8RP 1478. His closing argument included the 

theory that the defendants and witnesses were not willing to cooperate 

with police. After discussing not only the defendants, but several defense 

witnesses, the State argued that "these people don't live under the same 

rules of society, the same way most of us live." 8RP 1477. He questioned 

their mental functioning by stating "[t]hey don't think the same way that a 
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citizen [would]." 8RP 1477-1478. He stated that "we see [that side of 

society] all the time, but you don't." 8RP 1478. In a true call for prejudice 

the prosecutor stated "these are people that do not have jobs ... [t]hey are 

engaged in drinking all day" and that ''the type of people we 're talking 

about" "they fight." 8RP 1478. Then remarked that "that part of society 

doesn't like cops ... no matter what." 8RP 1478. 

A prosecutor's personal beliefs or extrajudicial governmental 

experiences have no place in a deliberating jury's assessment of whether 

the State met its burden of proof. See United States v. Brooks, 508 F.3d 

1205, 1209-10 (9 Cir. 2007) (prosecutor "threatens integrity" of 

conviction by indicating information not presented to jury supports 

government's case). 

The Supreme Court recognized long ago that a prosecutor acts 

improperly by giving the personal impression of the defendant's 

credibility even when such an impression was invited by defense counsel. 

Young, 470 U.S. at 17; see United States v. Cannon, 88 F.3d 1495, 1502 (8 

Cir. 1996) (finding the derogatory term "bad people" improper). In State v. 

Monday, 171 Wash.2d 667, 678, 257 P.3d 551 (2011) the court stated 

'" [t]heories and arguments based upon racial, ethnic and most other 

stereotypes are antithetical to and impermissible in a fair and impartial 

trial."' 171 Wash.2d at 678 (quoting State v. Dhaliwal, 150 Wash.2d 559, 
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583, 79 P.3d 432 (2003) (Chambers, J., concurring)). A prosecutor may 

utilize evidence and techniques to impeach accused individuals, but it is 

misconduct for a prosecutor to "appeal[] to the fears of criminal groups." 

See State v. Rafay, 285 P.3d 83, 168 Wn.App. 734, 828 (Div. 1 2012). 

Here, the prosecutor accused Mickelson and his witnesses of 

belonging to an "underbelly" society and of not wanting to cooperate with 

police, being unemployed, and drinking all day. 8RP at 1477. By doing 

so, the prosecutor was not asking the jury to drawn upon common sense, 

but upon an extrajudicial opinion asserted by the prosecutor. The 

prosecutor impressed upon the jury the concept that that they should 

dismiss out-of-hand any statements by the criminal defendant and 

witnesses. In the instant case, statements of this nature were even more 

likely to inflame bias in the jury because above noted statements were not 

in response to statements made by the defense attorney. Furthermore, they 

occurred as part of the prosecutor's final rebuttal argument. This visual 

impression was both vivid and emotional as well as the final impressions 

of the defendants made in the case. This impression of Mickelson, created 

by the prosecution, more likely than not left a biased impression of him 

that was incurable. By its express terms the comment "It's just a side of 

society that I'd suspect most of you don't see very often. We see it all the 

time, but you don't" is the prosecutor voicing his opinion on that "type of 
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people." RP. 1477-78. There is nothing in the record that demonstrates 

that Mickelson was part of the "underbelly" of society, whatever that 

derogatory term is supposed to convey. 

In the instant case the prosecutor painted Mickelson as an 

unemployed drunken degenerate belonging to the ''underbelly of society" 

who is prone to fighting. There is simply no connection between "living 

hand to mouth" and honesty regarding acting in self-defense. There is no 

connection between poverty and dishonesty, and the prosecution's claim 

of knowledge to the contrary is unsupported by evidence. 

b. The prosecutor's closing argument impermissibly 
commented on Mickelson's constructional right to 
remain silent and constitutes prosecutorial 
misconduct that denied him a fair trial. 

During closing argument the prosecutor stated: 

The defense got to do a whole interview with [Abbett] ... 
we know that Mr. Mickelson and Ms. Hadley said to the 
police-- by the way, it is a crime to lie to the police ... He 
doesn't have to say anything . You're right. You don't 
have to say anything. You have the right to remain silent. 
... Think about the violence of the scene. Think about the 
mindset of Mr. Abbett in that situation. He says he didn't 
hit anyone really. These guys don't have any injuries. 
Now, he gave two statements to the police and did a 
defense interview. So [Mickelson's defense counsel] wants 
to criticize, why did I spend so much time with these 
defendants dissecting what they said. Because they've 
never said it before. I don't have something to pin them 
down on, do I? I don't have a transcript to go, didn't you 
say at page 3, line 12, six months ago that this happened? . 
. . Because they never gave statements. Hadley never gave 
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a statement. Mickelson never gave a statement . . . 
[b ]ecause this was the first time, wasn't it? The first time 
anyone heard this story. 

8RP at 1473, 1483. 

The United States Supreme Court decided that it is 

fundamentally unfair and a violation ofthe Fourteenth Amendment's due 

process clause to utilize a defendant's silence for impeachment purposes 

following receipt of Miranda Warnings. Doyle v. Ohio, 426 U.S. 610, 

617-19, 96 S.Ct. 2240, 2244-45 (1976)(recognizing post-arrest silence is 

"insolubly ambiguous"). 

Ensuing jurisprudence has clarified this landmark holding. A 

recent Washington Supreme Court opinion provides a succinct summary: 

{O}ften distinguished as prearrest silence and post arrest silence, 
the Supreme Court has established two basic rules: one based 
upon the Fifth Amendment right to remain silent Before Miranda 
warnings are given and one based upon due process under the 
Fourteenth Amendment when the State issues Miranda warnings 
promising defendants that their silence will not be used against 
them. The Fifth Amendment prohibits impeachment based upon the 
exercise of silence where the accused does not waive the right and 
does not testify at trial. Griffin, 380 US. at 615, 85 S.Ct. 1229. 
Due process under the Fourteenth Amendment also prohibits 
impeachment based on silence after Miranda warnings are given, 
even if the accused testifies at trial. Doyle, 426 US. at 619, 96 
S.Ct. 2240. However, no constitutional protection is violated if a 
defendant testifies at trial and is impeached for remaining silent 
Before arrest and Before the State's issuance of Miranda warnings. 
Jenkins, 447 US. at 240, 100 S.Ct. 2124." 

State v. Burke, 163 Wn.2d 204, 217 (2008). 
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Commentary on a defendant's constitutional right to remam 

silent post-arrest is prohibited. Doyle v. Ohio, 426 U.S. 610, 96 S.Ct. 

2240, 49 L.Ed.2d 91, 54 USLW 2230 (1976). See also Griffin v. 

California, 380 U.S. 609, 85 S.Ct. 1229, 14 L.Ed.2d 106 (1965); Miranda 

v. Arizona, 384 U.S. 436, 461, 468 n.37, 86 S. Ct. 1602, 16 L. Ed. 2d 694 

(1966). In Doyle v. Ohio the prosecution argued that "the discrepancy 

between an exculpatory story at trial and silence at time of arrest gives rise 

to an inference that the story was fabricated somewhere along the way . . . 

[the] State seeks only the right to cross-examine a defendant as to post­

arrest silence for the limited purpose of impeachment." Division II below 

apparently found this argument persuasive. In Doyle, as recognized in 

Burke the Supreme Court expressly rejected that proposition as a violation 

of a defendant's Fifth Amendment rights and that "it would be 

fundamentally unfair and a deprivation of due process to allow the 

arrested person's silence to be used to impeach an explanation 

subsequently offered at trial" after Miranda warnings were given. 426 U.S. 

617-18, see also State v. Burke, 181 P.3d 1, 163 Wn.2d 204, 217 (2008). 

Division II below correctly held "that the prosecutor's argument 

was improper." State v. Lewis, No. 43748-1-II, 6 (Jan. 14, 2014). The 

court of appeals incorrectly labeled the argument as a "mere reference" to 

the right to remain silent "because the argument was subtle and brief." I d. 
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In reality, however, the prosecutor repeatedly emphasized that Mickelson 

did not cooperate and did not give a statement. See 8RP at 1473, 1483 

(quoted supra). See also 7RP 1333-34 (where the prosecutor was setting 

the stage for the argument for later by eliciting a lack of a statement on the 

scene: "Q. In that time- there was a period of time ... where you were 

arrested, and you were sitting in the car ... Q. What did you do during 

that period of time?''). 

In the instant matter the prosecutor's statement was all-

encompassing. The prosecutor stated that the defendants "had never given 

statements to the police." RP at 1483 (emphasis added). In the same 

breath the prosecutor then compared the cooperation of the accused to the 

alleged victim, noted that the victim gave a defense interview and two 

statements to the police, and references the existence of transcripts coming 

from that interview. Id. The prosecutor then complains that he doesn't 

have the benefit of a post-arrest transcribed interview to "pin down" the 

accused. The victim's statements were clearly made after arrest, and that 

is the timeframe the prosecutor was improperly referencing. 

d. Prosecutorial misconduct requires reversal. 
In 1956 this court set forth the responsibility of a prosecutor as 

relates to a fair and impartial trial and prosecutorial misconduct. The court 

stated as follows: 
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The responsibility of the prosecutor in the matter of a fair 
trial is referred to in People v. Fielding (1899), 158 N. Y. 
542, 547, 53 N. E. 497, 46 L. R. A. 641, in these words: 

"Language which might be permitted to counsel in 
summing up a civil action cannot with propriety be used by 
a public prosecutor, who is a quasi-judicial officer, 
representing the People of the state, and presumed to act 
impartially in the interest only of justice. If he lays aside 
the impartiality that should characterize his official action 
to become a heated partisan, and by vituperation of the 
prisoner and appeals to prejudice seeks to procure a 
conviction at all hazards, he ceases to properly represent 
the public interest, which demands no victim, and asks no 
conviction through the aid of passion, sympathy or 
resentment." 

The danger of prosecutorial misconduct is that it "may deprive the 

defendant of a fair trial. And only a fair trial is a constitutional trial." 

State v. Charlton, 90 Wn.2d 657, 665, 585 P.2d 142 (1978) (citing State v. 

Case, 49 Wn.2d 66, 298 P.2d 500 (1956)). If misconduct is so flagrant 

that no instruction can cure it, there is, in effect, a mistrial and a new trial 

is the only and the mandatory remedy. State v. Case, 49 Wn.2d 66, 74,298 

P.2d 500, 505 (Wash. 1956). Where improper statements are not objected 

to, reversal is still required when the misconduct is so flagrant and ill-

intentioned that no jury instruction would have cured the problem. 

Belgarde, 110 Wn.2d at 507. 

In the case at bar, the prosecutor engaged in repeated instances 

of attempting to sway the jury based on an assertion that Mickelson was 
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part of a subculture that would not cooperate with police, as noted supra. 

The comments were not objected to, but this case presents one of those 

rare instances where despite the lack of objection, the prosecutor's 

remarks flagrantly and intentionally disregarded well-established rules of 

permissible conduct, and when examined together they demonstrate an 

unpardonable effort to secure a conviction based on improper grounds. 

A defendant has the right to have his or her guilt decided upon the 

evidence presented, not upon the prosecutor's opinions. Moreover, this 

decision-making must be made in an arena free from belittling of 

witnesses based on their social economic status or lack of employment. 

The misconduct committed by the prosecutor was flagrant and ill-

intentioned. Because of its rampant nature, it could not have been cured 

by a limiting instruction. It undermines the integrity and fairness of the 

proceedings and requires a new trial. 

2. THE CUMULATIVE EFFECT OF THE ERRORS 
CLAIMED HEREIN MATERIALLY AFFECTED THE 
OUTCOME OF MICKELSON'S TRIAL AND THE 
APPEAL AND REQUIRES REMAND FOR FAIR 
AND IMPARTIAL TRIAL. 

An accumulation of non-reversible errors may deny a defendant a 

fair trial. State v. Perrett, 86 Wn. App. 312, 322, 936 P.2d 426 (1997). 

"[T]he cumulative effect of repetitive prejudicial prosecutorial misconduct 
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may be so flagrant that no instruction or series of instructions can erase 

their combined prejudicial effect." State v. Walker, 164 Wn. App. 724, 

737, 265 P.3d 191 (2011) (citing Case, 49 Wn.2d at 73). Though 

individual errors may not alone be sufficient to warrant reversal, the 

cumulative effect of the errors may deprive a defendant of a fair trial. 

State v. Jerrels, 83 Wn.App. 503, 508, 925 P.2d 209 (1996). In the recent 

case In re Pers. Restraint of Glasmann, 175 Wn.2d 696, 286 P.3d 673, 

(20 12) this court reversed the Glassman conviction and remanded for a 

new trial finding that the quantity of prosecutorial misconduct was "so 

pervasive that it could not have been cured by an instruction." The 

cumulative error doctrine applies where there have been several trial 

errors, which individually do not justify reversal, but, when combined, 

deny a defendant a fair trial. State v. Greiff, 141 Wn.2d 910, 929, 10 P.3d 

390 (2000). 

As is evident from the record, each instance of prosecutorial 

misconduct asserted, and held to be misconduct, by Division Two in their 

opinion occurred during rebuttal argument. These flagrant acts occurred as 

the final arguments made to the jury, thus leaving the jury with an 

enduring and intentionally negative impression of the defendants. This 

could only have been a calculated move on the part of the prosecution 

because the misconduct was condensed entirely into his rebuttal 
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statements which occurred between pages 14 70 and 1485 of the transcript. 

Clearly the prosecutor intended to elicit bias in the jury because starting on 

page 1476 of the transcript he commences the misconduct with the 

"underbelly of society" statements. He then segued into comments on the 

credibility of the defendants and their witnesses by commenting on the 

post arrest silence of the defendants in violation of their Sixth Amendment 

rights. The rebuttal argument took 15 pages oftranscript, (1470-1485) and 

dedicated the majority of that to flagrant misconduct. After creating a 

strong bias in the jury against the Mickelson, the prosecutor concluded his 

argument with the "false choice" argument effecting a burden shifting and 

placing the burden of proving his innocence on Mickelson. 

Such blatant and ill-intentioned misconduct, so strategically placed 

in the prosecution's rebuttal arguments, cannot be considered curable. To 

cure the accumulation of misconduct, the court would have had to instruct 

the jury to disregard virtually the entirety of the prosecutor's rebuttal. 

Assuming, arguendo, that any individual issue presented in the instant case 

does not warrant reversal of Mickelson's conviction, the cumulative effect 

of the errors materially affected the outcome of his trial and warrant 

reversal of his conviction and remand for a new trial 

3. DEFENSE COUNSEL'S FAILURE TO OBJECT TO 
ANY INSTANCES OF PROSECUTORIAL 
MISCONDUCT CONSTITUTED DEFICIENT 
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PERFORMANCE AND SUBSTANTIALLY 
PREJUDICED MICKELSON BY SUBJECTING HIM TO 
AN INCREASED BURDEN OF PROOF ON APPEAL 

Counsel is presumed to have acted competently unless defendant 

shows otherwise. State v. Thomas, 109 Wn.2d 222, 226, 743 P.2d 816 

(1987). To succeed on an ineffective assistance of counsel claim, the 

defendant must show that counsel's conduct was deficient and the 

defendant was prejudiced as a result. Strickland v. Washington, 466 U.S. 

668, 687, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). A criminal defendant 

claiming ineffective assistance must prove (1) that the attorney's 

performance was deficient, i.e. that the representation fell below an 

objective standard of reasonableness under the prevailing professional 

norms, and (2) that prejudice resulted from the deficient performance, i.e. 

that there is a reasonable probability that, but for the attorney's 

unprofessional errors, the results of the proceedings would have been 

different. State v. Early, 70 Wn. App. 452, 460, 853 P.2d 964 (1993), 

review denied, 123 Wn.2d 1004 (1994); State v. Graham, 78 Wn. App. 

44, 56, 896 P.2d 704 (1995). Competency of counsel is determined based 

on the entire record below. State v. White, 81 Wn.2d 223, 225, 500 P.2d 

1242 (1972) (citing State v. Gilmore, 76 Wn.2d 293, 456 P.2d 344 

(1969)). To demonstrate that counsel was ineffective for failing to object, 

the defendant must show (1) an absence of legitimate strategic or tactical 
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reasons for failing to object; (2) that the trial court would have sustained 

an objection; and (3) that the result of the trial would have been different 

had the objection been sustained. See State v. Saunders, 91 Wn. App. 575, 

578, 958 P.2d 364 (1998). 

a. Counsel's performance fell well below an objective standard of 

reasonableness. 

As set forth above, the Division Two optruon found ample 

instances of prosecutorial misconduct that occurred in the instant case 

including: 1) improper characterization of the defendants through personal 

opinion and epithetical reference to facts not in evidence; 2) impermissible 

commenting on the defendant's post arrest right to remain silent, and 

finally; 3) improperly shifting the burden of proof by presenting a "false 

choice" argument. Mickelson's trial attorney failed to object each time. 

There is no conceivable strategic reason for defense counsel to 

NOT object to Mickelson or any defense witness being referred to in the 

above noted manner and the case law cited herein in this brief establishes 

that any objection to this type of misconduct would have been sustained 

and a mandatory curative instruction would have been warranted. 

The second notable instance if prosecutorial misconduct was the 

prosecutions comment on Mickelson's Sixth Amendment Right to Remain 

Silent. As set forth in argument above, it was completely improper for the 

16 



prosecution to comment on Mickelson's execution of his right to remain 

silent after being arrested. Division Two held that the prosecutor's 

comments represented "an impermissible reference to silence." As the 

only purpose for the comment was to again attack the credibility of 

Mickelson, it is inconceivable that there was any strategic reason for 

defense counsel to fail to object. There is simply nothing strategic to gain, 

and everything to lose, from choosing not to object. The only outcome of 

failing to object to this type of prosecutorial misconduct is exactly what 

the prosecutor desired, the perception that Mickelson was a liar because he 

chose to speak with his attorney instead of the police. The case law cited 

herein in this brief establishes that any objection to this instance of 

misconduct would also have been sustained. Furthermore, a curative 

instruction would have been mandatory under the case law cited herein. 

Finally counsel for the defense failed to object to the burden 

shifting argument made by the prosecution. Again, Division Two found 

that the "false choice" argument constituted misconduct. The misconduct 

is similar to telling the jury it had to render its decision based upon which 

side proved their case. This "false choice" argument constituted 

misconduct because it both shifted a burden to the defense to prove its 

case and because it completely eliminated the third choice possibility for 

the jury to consider, that being that neither party proved their case. 
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A defendant has absolutely no legal obligation to mount a defense 

to the charges brought against him. Again, there is no conceivably 

strategic reason for defense counsel to fail to object to improper burden 

shifting against the defendant. Unquestionably, the trial court would have 

been sustained the objection and issued a curative instruction. 

b. Prejudice resulted from Counsel's deficient performance. 

To establish prejudice a defendant must show a reasonable 

probability that but for counsel's deficient performance, the result would 

have been different. State v. Leavitt, 49 Wn. App. 348, 359, 743 P.2d 270 

(1987), affd, Ill Wn.2d 66, 758 P.2d 982 (1988). A reasonable 

probability means a probability sufficient to undermine confidence in the 

outcome. Leavitt, 49 Wn. App. at 359. The prejudice here is self evident. 

In the context of the closing argument, particularly the prosecution's 

rebuttal statements, the prosecution made Mickelson out to be an alcoholic 

member of "the underbelly of society" with no job and an intense hatred 

of police. The prosecution also asserted that Mickelson was 

unquestionably guilty because he refused to speak with police after he was 

arrested (choosing instead to tell his self-defense story to defense counsel). 

And finally, the prosecutor improperly created a "false choice" that 

minimized the prosecutions burden of proof and impliedly shifted a 

burden to Mickelson had the burden to prove his innocence by proving his 
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defense. As is readily evident form the transcript, defense counsel made 

no objection to any of the above noted misconduct during the 

prosecution's rebuttal statements. 

Counsel's performance was deficient because the result of his 

failure to lodge any objections led to the defendant having a heightened 

burden of proof on appeal. A defendant who objects to prosecutorial 

misconduct at trial must show that the prosecutor's conduct was improper 

and prejudicial and that the conduct affected the jury. Conversely, the 

defendant who does not object has a heightened burden and must show 

both flagrant and ill-intentioned misconduct together with incurable 

prejudice that affected the outcome of the trial. 

In the instant case, for every occurrence of prosecutorial 

misconduct found by Division Two, that court also found that the defense 

had waived any argument by failing to object. There could not have been 

any strategic purpose for failing to object to any, let alone every, instance 

of misconduct that occurred at the very end of the trial during the 

prosecutor's rebuttal argument. If the court finds that defense counsel had 

no strategic reason for failing to object to any of the above noted instances 

of misconduct, and if the court finds that the burden of proof for the 

defendant on appeal was heightened by defense counsel's failure to object 

to the prosecutorial misconduct, a fortiori, the court must conclude that the 
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defendant was prejudiced by counsel's performance. Finally, if the court 

finds that Mickelson was prejudiced by his counsel's performance, the 

second prong of the ineffective assistance of counsel analysis is met and 

this court must remand for a new trial. 

CONCLUSION 

This court should accept review of this matter because Division II 

of the Court of Appeals found significant prosecutorial error and 

misconduct, as well numerous instances of ineffective assistance of 

counsel regarding failure to make objections or request curative 

instructions. Division II's analysis reached an incorrect conclusion and 

that conclusion is inconsistent with prior decisions of this Court. The 

cumulative errors were such that the prejudice to the defendant could not 

be cured with any curative instructions and the totality of the misconduct 

coupled with the trial counsel deficiencies deprived the defendant of his 

Due Process right to a fair trial. Finally, the prosecution's intentional 

commentary on Mickelson's post-arrest silence is constitutionally 

prohibited and prejudicial. 

DATED: March 17, 2014. 
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UNPUBLISHED OPINION 

MAXA, J.- Joel E. Lewis and Richard Mickelson each appeal their convictions for 

second degree assault while armed with a deadly weapon, arguing that the prosecutor made 

improper arguments during closing argument, counsel was ineffective for failing to object to the 

prosecutor's arguments, and the cumulative effect of the claimed errors denied them a fair trial. 

In his statement of additional grounds for review (SAG), Mickelson also argues that his counsel 

was ineffective for failing to offer x-rays of Mickelson's ribs as evidence of self-defense and that 

the bailiff violated Mickelson's due process rights by allegedly checking the crime scene and 

communicating her findings to the jury. We hold that (1) although the prosecutor's arguments 

were improper in three instances, the defendants waived any errors because they could have been 

cured with an appropriate instruction; (2) counsel was not ineffective because not objecting to 

the prosecutor's arguments may have been a legitimate trial strategy; (3) the cumulative effect of 
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the claimed errors did not warrant reversal; and ( 4) there is no evidence in the record that allows 

review ofthe errors claimed in Mickelson's SAG. Accordingly, we affirm. 

FACTS 

Nathaniel Abbett, Misty Rasmussen, Jaime Hadley, Lewis and Mickelson were friends 

who had known each other from the time they were in school together. Abbett and Rasmussen 

had two children together as the result of a seven-year romantic relationship. They eventually 

separated and Rasmussen and the children moved in with Hadley, Rasmussen's stepsister. Lewis 

and Mickelson also lived in Hadley's home. 

On the evening of December 22, 2011, Abbett argued over the telephone with 

Rasmussen. Around midnight, Hadley drove Lewis and Mickelson to Abbett's house. Abbett 

was outside and recognized Hadley's car as it passed by his house. He decided to follow it in his 

own vehicle. Eventually the vehicles stopped, and Lewis and Mickelson jumped out of Hadley's 

car and assaulted Abbett. Mickelson swung a baseball bat through Abbett's partially rolled 

down driver-side window and then crawled through the window and hit Abbett with his fists. 

Lewis broke the passenger-side window and struck Abbett with a baseball bat. Eventually, 

Lewis told Mickelson to stop and warned that the police were coming. Lewis and Mickelson 

returned to Hadley's car and left. As a result of the incident, Abbett suffered numerous 

lacerations to his face and there were significant amounts of glass in his left ear. 

The State charged Lewis and Mickelson with second degree assault with a deadly 

weapon. In a joint trial Lewis and Mickelson both presented a self-defense theory, arguing that 

Abbett had attempted to hit Mickelson with his car after Lewis and Mickelson approached him. 

Mickelson testified that his attack on Abbett was an attempt to stop Abbett's car to ensure he was 

not hit again. Lewis testified that he broke the passenger window with his elbow in an attempt to 
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pull Abbett away from Mickelson and get Mickelson out of Abbett's car. Lewis and Mickelson 

both denied using a baseball bat to assault Abbett. 

Trial testimony showed that Lewis and Mickelson had been drinking the day of the 

assault, neither had a steady job, and neither Mickelson nor Hadley initially told police the 

version of events that they presented at trial. In rebuttal argument, the prosecutor referred to 

Lewis and Mickelson and their witnesses as the "underbelly of society," and stated that they 

were the "type of people" who don't have jobs, drink all day, and don't like "cops." Report of 

Proceedings (RP) at 14 77-78. The prosecutor also attempted to undermine defendants' self­

defense theory by stating that the defendants' trial testimony was the "first time anyone heard 

this story," ''they've never said it before," and "they never gave statements." RP at 1483-84. 

Finally, the prosecutor argued that the incident represented a second degree assault or self­

defense, and implied that the jury either had to render a verdict based on whether it believed 

Abbett or it believed Lewis and Mickelson. Defense counsel for Lewis and Mickelson did not 

object to any of these statements. 

Thejury found Lewis and Mickelson guilty as charged. Lewis and Mickelson 

unsuccessfully moved for a new trial. Lewis and Mickelson appeal. 

ANALYSIS 

A. PROSECUTORIAL MISCONDUCT 

To prevail on a claim ofprosecutorial misconduct, a defendant must show that "in the 

context of the record and all the circumstances of the trial, the prosecutor's conduct was both 

improper and prejudicial." In re Pers. Restraint ofGlasmann, 175 Wn.2d 696, 704, 286 P.3d 

673 (2012). In assessing whether a prosecutor's closing argument was improper, we recognize 

that the prosecutor has "wide latitude to argue reasonable inferences from the evidence, 
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including evidence respecting the credibility of witnesses." State v. Thorgerson, 172 Wn.2d 438, 

448, 258 P .3d 43 (20 11 ). The prosecutor is permitted to comment on the veracity of a witness as 

long as he or she does not express a personal opinion or argue facts not in the record. State v. 

Smith, 104 Wn.2d 497,510-11, 707 P.2d 1306 (1985). 

To establish prejudice, the defendant must show a substantial likelihood that the 

misconduct affected thejury verdict. Thorgerson, 172 Wn.2d at 442-43. Prejudice is not 

determined in isolation but "in the context of the total argument, the issues in the case, the 

evidence, and the instructions given to' the jury." State v. Warren, 165 Wn.2d 17, 28, 195 P.3d 

940 (2008). When the defendant failed to object at trial, the defendant is deemed to have waived 

any error unless the prosecutor's misconduct was "so flagrant and ill intentioned that an 

instruction could not have cured the resulting prejudice." State v. Emery, 174 Wn.2d 741, 760-

61, 278 P.3d 653 (2012). If an appropriate jury instruction could have cured the potential 

prejudice but the defendant did not request one, the defendant's prosecutorial misconduct claim 

fails. Emery, 174 Wn.2d at 761, 764. 

1. Unfavorable Characterization of Defendants 

Lewis and Mickelson argue that the prosecutor's characterization of defendants and 

defense witnesses as part of the "underbelly of society" and the type of people who don't have 

jobs, drink all day, and don't like cops was (1) based on facts not in the record and (2) 

constituted a personal opinion. We hold that the prosecutor's comments represented 

impermissible personal opinions, but that Lewis and Mickelson's failure to object waived their 

claims because the misconduct was not so flagrant that it could not have been cured by an 

instruction. 
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a. Improper Arguments 

In closing argument, the prosecutor stated: 

... [T]hese people don't live under the same rules of society, the same way that 
most ofus live .... This is kind ofthe underbelly of society. I don't mean that in 
a bad way. It's just a side of society that I'd suspect that most of you don't see 
very often. We see it all the time, but you don't. . . . · 

These are people that don't have jobs. They work under the table. They live 
hand to mouth. They are engaged in drinking all day. They get upset with one 
another. They fight. That is the type of people that we're talking about. 

The other part of that could be ... is that that part of society doesn't like cops. 
I don't like the cops no matter what. And that's this part of society. 

RP at 1477-78. 

Contrary to Lewis and Mickelson's argument, most of the prosecutor's challenged 

comments were based on facts in the record. The defendants' drinking habits in general and on 

the night of the assault are included in the record. Neither defendant was employed at the time 

of the assault in December of2011. Testimony at trial indicated that the assault in question 

ended only when Lewis warned that the police were coming, which might support the reference 

to defendants' distrust of police. The references to the defendants' and witnesses' drinking 

habits, employment status, and attitudes toward police were reasonable inferences from these 

facts. 

However, the prosecutor's characterization of defendants as belonging to the "underbelly 

of society" and a "side of society" that courts and prosecutors "see it all the time" is improper. 

RP at 14 77-78. The record does not reflect the existence of any "underbelly of society" nor 

whether the prosecutor and court sees "[this side of society] all the time." RP at 1478. 

Therefore, the prosecutor's statements risk calling the jury's attention to matters it cannot 

consider. See Warren, 165 Wn.2d at 44 (holding that a prosecutor's reference to facts not in the 

record is improper because it allows the jury to speculate on facts not before it); Smith, 104 
5 
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Wn.2d at 510-11 (holding that a prosecutor can question the veracity of witnesses, but cannot 

express a personal opinion to do so). 

Further, it is misconduct for a prosecutor to state a personal belief as to the credibility of 

witnesses. Warren, 165 Wn.2d at 30. Instead of being based on the evidence, the prosecutor's 

statements about Lewis, Mickelson and their witnesses represented the prosecutor's personal 

opinions. His characterization that they were part of the "underbelly of society" conveyed his 

opinion that Lewis, Mickelson and their witnesses were not credible because of the "type of 

people" they were. RP at 1477-78. 

Finally, describing defendants and witnesses as part of an "underbelly of society" also 

appears to be the type of "epithetical reference" courts have held improper. In State v. Wilson, 

the prosecutor referred to the defendant by a declaration, " 'to call [defendant] a beast would 

insult the entire animal kingdom.'" 16 Wn. App. 348, 357, 555 P.2d 1375 (1976). The court 

held that the remark was a derisively epithetical reference and expression of personal belief that 

was improper. Wilson, 16 Wn. App. at 357. 

Nevertheless, the State argues that the statements were justified because they were in 

"direct response to Mickelson's closing argument." Br. ofResp't at 11. We disagree.Lewis's 

and Mickelson's counsel referred to Abbett as a liar several times, which the State argues 

prompted the prosecutor's attack on defense credibility. Just before the allegedly improper 

remarks were made by the prosecutor, Mickelson's defense counsel asked, "[W]hy does it matter 

who has a regular job at Jaime Hadley's house? Why does that matter?" RP at 1459. This latter 

statement may have permitted the prosecutor to argue inferences from the evidence regarding the 

fact the defense witnesses did not have jobs. "Remarks of the prosecutor, even if they are 

improper, are not grounds for reversal if they were invited or provoked by defense counsel and 
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are in reply to his or her acts and statements, unless the remarks are not a pertinent reply or are 

so prejudicial that a curative instruction would be ineffective." State v. Russell, 125 Wn.2d 24, 

86, 882 P.2d 747 (1994). However, an attack on the credibility of the State's key witness does 

not permit the prosecutor to attack defense witnesses' credibility with personal characterizations 

regarding the "type of people" they are. RP at 1478. 

b. Waiver 

Because Lewis and Mickelson did not object to the prosecutor's statements at trial, they 

must show that the misconduct was "so flagrant and ill intentioned" that no curative instruction 

could have eliminated any resulting prejudice. Emery, 174 Wn.2d at 760-761. We hold that the 

prosecutor's comments, although improper, did not rise to the level of reversible misconduct. 

Lewis and Mickelson could have proposed an instruction directing the jury to disregard 

the prosecutor's personal opinions. The trial court already had instructed the jury that the 

lawyers' statements and arguments were not evidence and that the jury must render its verdict 

based solely upon the evidence presented at trial. This instruction helped to minimize any 

prejudice the unfounded inferences may have caused. Emery, 174 Wn.2d at 764 & n.14 (courts 

presume that juries follow the court's instructions); State v. Anderson, 153 Wn. App. 417, 428, 

220 P.3d 1273 (2009). Mickelson argues that an instruction would not have cured the prejudice 

because ofthe rampant nature ofthe misconduct. But the prosecutor's comments were brief and 

isolated, and Lewis and Mickelson do not explain why a curative instruction could not have 

eliminated any prejudice resulting from them. 

Because Lewis and Mickelson have not shown that the prosecutor's improper remarks 

created prejudice that an appropriate instruction could not have cured, we hold that they waived 
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their prosecutorial misconduct claims based on the "underbelly of society" and related 

comments. 

2. Reference to Absence of Statements 

Lewis and Mickelson argue that the prosecutor violated their right to remain silent by 

commenting on their failure to give statements. We hold that the prosecutor's comments 

represented an impermissible reference to silence, but also hold that Lewis and Mickelson were 

required to show prejudice because the prosecutor did not suggest that silence should be used as 

substantive evidence of guilt. We further hold that Lewis and Mickelson's failure to object 

waived their claims because the misconduct was not so flagrant that it could not have been cured 

by an instruction. 

a. Improper Arguments 

The Fifth Amendment to the United States Constitution states that "[n]o person ... shall 

be compelled in any criminal case to be a witness against himself." Article I, section 9 of the 

Washington State Constitution states that "[n]o person shall be compelled in any criminal case to 

give evidence against himself." Both provisions guarantee a defendant the right to be free from 

self-incrimination, including the right to silence. State v. Knapp, 148 Wn. App. 414, 420, 199 

P .3d 505 (2009). The State violates this right when it uses the defendant's constitutionally 

permitted silence as substantive evidence of guilt. State v. Burke, 163 Wn.2d 204, 217, 181 P.3d 

1 (2008). More specifically, the State cannot elicit comments from witnesses or make closing 

arguments that infer guilt from the defendant's silence. State v. Easter, 130 Wn.2d 228, 236, 922 

P.2d 1285 (1996). 

Nevertheless, under certain circumstances a defendant's silence can be used for 

impeachment purposes. Easter, 130 Wn.2d at 237. When the defendant testifies at trial he or 
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she can be impeached based on silence under certain circumstances. Burke, 163 Wn.2d at 217. 

"Common law traditionally has allowed witnesses to be impeached by their previous failure to 

state a fact in circumstances in which that fact naturally would have been asserted." Jenkins v. 

Anderson, 447 U.S. 231,239, 100 S. Ct. 2124, 65 L. Ed. 2d 86 (1980). However, in Burke, our 

Supreme Court held that only the defendant's silence before arrest and before issuance of 

Miranda1 warnings can be used for impeachment. Burke, 163 Wn.2d at 217. Further, our 

Supreme Court has cautioned that a defendant's testimony at trial does not automatically mean 

that commentary on his or her pre-arrest silence constitutes impeachment. Burke, 163 Wn.2d at 

215-16. 

If the State improperly refers to a defendant's silence, the type of reference determines . 

the standard of review. ]Jurke, 163 Wn.2d at 216. Our Supreme Court has distinguished 

between a "comment[]" on the constitutional right to remain silent and a "mere reference[]" to 

silence. Burke, 163 Wn.2d at 216. A comment involves use of silence either as substantive 

evidence of guilt or to suggest that the defendant's silence was an admission of guilt. State v. 

Lewis, 130 Wn.2d 700, 707, 927 P.2d 235 (1996). Such a comment violates the United States 

and Washington constitutions. Conversely, a prosecutor's statement will not be considered a 

comment on the right to remain silent if" 'standing alone, [it] was so subtle and so briefthat [it] 

did not naturally and necessarily emphasize defendant's testimonial silence.'" Burke, 163 

Wn.2d at 216 (alterations in original) (internal quotation marks omitted) (quoting State v. Crane, 

16 Wn.2d 315, 331, 804 P.2d 10 (1991)). A mere reference to silence is not reversible error 

absent a showing of prejudice. Burke, 163 Wn.2d at 216. 

1 Miranda v. Arizona, 384 U.S. 436,444, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966). 
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Lewis and Mickelson both testified at length at trial in support of their self-defense 

theory. During rebuttal, the prosecutor pointed out that Lewis and Mickelson (and Hadley) had 

never given statements to the police: 

Think about the violence of the scene. Think about the mindset of Mr. 
Abbett in that situation. He says he didn't hit anyone really. These guys don't 
have any injuries. Now, he gave two statements to the police and did a defense 
interview. So [Mickelson's defense counsel] wants to criticize, why did I spend 
so much time with these defendants dissecting what they said. Because they've 
never said it before. I don't have something to pin them down on, do I? I don't 
have a transcript to go, didn't you say at page 3, line 12, six months ago that this 
happened? Did I have that ability? I didn't. Why didn't I? Because they never 
gave statements. 

Hadley never gave a statement. Mickelson never gave a statement. These 
witnesses never gave a statement to the police, either. So he wants to criticize 
that. But it is my job to pin down their statements. And I have to do that in my 
job, because they never spoke about these events. Because this was the first time, 
wasn 't it? The first time anyone heard this story. 

RP at 1483-84 (emphasis added). 

These arguments did touch on Lewis's and Mickelson's right to remain silent? But the 

prosecutor was not arguing that the absence of statements should be used as substantive evidence 

of guilt or that guilt could be inferred from the silence. Instead, he was suggesting that Lewis's 

and Mickelson's testimony was not credible because it was invented for trial. The prosecutor 

compared the credibility of the victim, who told a consistent version of facts to the police and to 

defense counsel, with the credibility of Lewis and Mickelson, who presented their self-defense 

story for the first time on the stand. As a result, this argument was akin to using silence for 

impeachment purposes. 

However, Burke indicates that even impeachment is improper for silence occurring after 

Miranda warnings are given, even if the defendant testifies at trial. 163 Wn.2d at 217. Here, the 

2 The prosecutor did not explicitly mention Lewis. But the prosecutor used the pronoun "they" 
referring to the defendants and stated that "they never gave statements." RP at 1483-84. 
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reference to the failure to give statements was not limited to the pre-arrest period. Accordingly, 

we hold that the prosecutor's argument was improper. On the other hand, because the prosecutor 

did not invite the jury to use the absence. of statements as substantive evidence of guilt and 

because the argument was subtle and brief, we hold that the prosecutor's argument was a "mere 

reference" to silence rather than a comment. 

b. Waiver 

Because the prosecutor constrained his argument to impeachment purposes and did not 

invite the jury to conclude that Lewis and Mickelson were guilty because they invoked their right 

to silence, his misconduct is not reversible error absent a showing of prejudice. Burke, 163 

Wn2d at 216. As discussed above, in the context ofprosecutorial misconduct not objected to at 

trial, a defendant waives any argument unless the misconduct was so flagrant or ill intentioned 

that no curative instruction could have eliminated the prejudice. Emery, 174 Wn.2d at 760-761. 

We hold that the prosecutor's comments, although improper, did not rise to the level of 

reversible misconduct. 

First, the prosecutor's remarks about the failure to give statements were not particularly 

flagrant. The prosecutor did not emphasize Lewis's and Mickelson's silence, and his reference 

to silence was indirect, subtle, and brief. Placed in the context of the entire argument, the 

statements were very close to being innocuous. 

Second, Mickelson argues that a curative instruction would not have cured any prejudice 

because the misconduct was rampant, but as discussed above we do not fiiid this misconduct to 

be flagrant. Other than this argument, Lewis and Mickelson have not attempted to explain why 

an appropriate instruction could not have cured any potential prejudice. A curative instruction 

would be particularly effective in this context, where "[m]ostjurors know that an accused has a 
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right to remain silent and, absent any statement to the contrary by the prosecutor, would probably 

derive no implication of guilt from a defendant's silence." Lewis, 130 Wn.2d at 706. 

Because Lewis and Mickelson have not shown that the prosecutor's improper remarks 

created prejudice that an appropriate instruction could not have cured, we hold that they waived 

their prosecutorial misconduct claims based on the reference to their silence. 

3. Alleged "False Choice" Statement 

Lewis3 argues that the prosecutor improperly created a "[f]alse [c]hoice" by implying that 

the jury had to choose between believing Abbett or believing Lewis and Mickelson, and that the 

jury could find Lewis not guilty only if it did not believe Abbett. Br. of Appellant (Lewis) at 11-

13. He also argues that the prosecutor misstated the jury's role and minimized the State's burden 

of proof by implying that the jury's role was to determine which witnesses were telling the 

"truth" and decide which version of the events is more likely true. Br. of Appellant (Lewis) at 

13. We hold that the prosecutor's comments were improper, but that Lewis's failure to object 

waived his claim because the misconduct was not so flagrant that it could not have been cured by 

an instruction. 

a. Improper Arguments 

It is improper for a prosecutor to argue that in order to acquit a defendant, the jury must 

find that the State's witnesses are either lying or mistaken. State v. Fleming, 83 Wn. App. 209, 

213,921 P.3d 1076 (1996). A "false choice" argument misrepresents the role ofthejury and the 

burden of proof by telling jurors they must decide who is telling the truth and who is lying in 

order to render a verdict. State v. Wright, 76 Wn. App. 811, 825-26, 888 P.2d 1214 (1995).4 The 

3 Mickelson did not make this argument in his brief. 

4 Wright was superseded by statute on grounds not relevant to this case. 
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choice is false because the jury's task is not to choose between competing stories, but to 

determine whether the State met its burden of proof. The jury may find that the State has not met 

its burden of proof regardless of whether the jury believes the State's witnesses or disbelieves the 

defense witnesses, but the State's "false choice" improperly suggests otherwise. 

Lewis relies on State v. Miles, 139 Wn. App. 879, 162 P.3d 1169 (2007) to support his 

argument that the prosecutor's argument was improper. In Miles, the prosecutor argued that the 

State and the defense had presented mutually exclusive versions of events and that, essentially, 

the jury would have to decide which version of events was more credible. 139 Wn. App. at 889-

90. This court held that "to the extent the prosecutor's argument presented the jurors with a false 

choice, that they could find Miles not guilty only if they believed his evidence, it was 

misconduct." Miles, 139 Wn. App. at 890. 

Here, the prosecutor presented a false choice argument similar to that in Miles. The 

prosecutor argued: 

Either you folks believe that this was an Assault in the Second Degree or it was 
self-defense. And you shouldn't consider any other charge. Because either it 
happened the way that they said it happened, or it happened the way that Nate 
Abbett told you. There's no in between. 

RP at 1392. Later, the prosecutor argued, "If you do not believe Mr. Abbett and you believe Mr. 

Mickelson and Mr. Lewis, that they were acting in self-defense, then you are equally obligated to 

find them not guilty of anything. That's this case." RP at 1485-86. 

We hold that the prosecutor's statements were improper. First, the prosecutor told the 

jury that they must choose between second degree assault and self-defense (which would be a 

not guilty verdict). But the prosecutor ignored the third choice- that Lewis and Mickelson did 

not act in self-defense but the State did not prove all of the elements of second degree assault. 

This type of argument is improper because it minimizes the State's burden of proof. 
13 
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Second, the prosecutor improperly argued that the jury's only choice was to believe 

Abbett's testimony or to believe Lewis and Mickelson's testimony that they were acting in self­

defense. The prosecutor essentially told the jury that its role was to determine who was telling 

the "truth" and base its verdict on that choice. However, the jury's role is to determine whether 

the State has met its burden of proof. Wright, 76 Wn. App. at 826. It is misleading and unfair to 

make it appear ~at an acquittal requires the jury to conclude that the State's witnesses are lying. 

Wright, 76 Wn. App. at 824-26. The jury is entitled to conclude that it did not necessarily 

believe Lewis and Mickelson but that the State did not prove its case beyond a reasonable doubt. 

See Miles, 139 Wn. App. at 890. And likewise, the jury is entitled to believe the State's 

witnesses but conclude that the State did not prove its case beyond a reasonable doubt. Wright, 

76 Wn. App. at 824-25. 

b. Waiver 

Because Lewis did not object to the prosecutor's statements at trial, he must show that the 

misconduct was so flagrant and ill intentioned that no curative instruction could have eliminated 

·the prejudice. Emery, 174 Wn.2d at 760-761. We hold that the prosecutor's comments, although 

improper, did not rise to the level of reversible misconduct. 

First, the prosecutor's arguments were not particularly flagrant. The prosecutor did not 

expressly misstate the State's burden of proof and confirmed that the State had to meet its burden 

of proof for the jury to find Lewis and Mickelson guilty. The reference to the jury having to 

choose between believing Abbett and believing Lewis and Mickelson was brief and subtle and 

was not the focus of the prosecutor's argument. 

Second, Lewis does not show why an instruction would not have cured any prejudice 

resulting from the prosecutor's arguments. Here, a curative instruction could have clarified the 
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burden of proof and the jury's role. See Emery, 174 Wn.2d at 763-64; Anderson, 153 Wn. App 

at 432. Accordingly, we hold that Lewis waived his prosecutorial misconduct claim based on the 

false choice arguments. 

B. INEFFECTIVE ASSISTANCE OF COUNSEL 

Lewis and Mickelson argue that their counsel was ineffective for failing to object to the 

prosecutor's improper reference to their testimonial silence.5 We disagree. 

We review claims of ineffective assistance of counsel de novo. State v. Sutherby, 165 

Wn.2d 870, 883, 204 P.3d 916 (2009). To prevail on an ineffective assistance of counsel claim, 

the defendant must show both (1) that defense counsel's representation was "deficient" and (2) 

that the deficient representation prejudiced the defendant. Strickland v. Washington, 466 U.S. 

668, 687, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984); State v. Grier, 171 Wn.2d 17,32-33,246 

P.3d 1260 (2011). The failure to show either element ends our inquiry. Grier, 171 Wn.2d at 33. 

Representation is deficient if, after considering all the circumstances, it falls below an objective 

standard of reasonableness. Grier, 171 Wn.2d at 33. Prejudice exists ifthere is a reasonable 

probability that except for counsel's errors, the result of the proceeding would have been 

different. Grier, 171 Wn.2d at 34. 

We give great deference to trial counsel's performance and begin our analysis with a 

strong presumption that counsel's performance was reasonable. Grier, 171 Wn.2d at 33. A 

5 In the heading of his briefs section on ineffective assistance of counsel, Mickelson (and Lewis 
adopting by reference the arguments of Mickelson) also allege that counsel's failure to object to 
the prosecutor's closing remarks appealing to "bias" constituted ineffective assistance of counsel. 
However, we do not address the allegation because they did not assign error to it, did not develop 
the argument, and did not cite to the record or authority for support. See RAP 10.3(a)(6). Such 
passing treatment of an issue without reasoned argument does not merit judicial consideration. 
Joy v. Dep't of Labor & Indus., 170 Wn. App. 614,629,285 P.3d 187 (2012), review denied, 
176 Wn.2d 1021 (2013). Neither Lewis nor Mickelson argued that the failure to object to the 
"false choice" argument constituted ineffective assistance. 

15 



No. 43658-2-II, consolidated with No. 43748-1-II 

claim that trial counsel provided ineffective assistance does not survive if trial counsel's conduct 

can be characterized as legitimate trial strategy or tactic. Grier, 171 Wn.2d at 33. To rebut the 

strong presumption that counsel's performance was effective, "the defendant bears the burden of 

establishing the absence of any 'conceivable legitimate.tactic explaining counsel's 

performance.' " Grier, 171 Wn.2d at 42 (emphasis in original) (quoting State v. Reichenbach, 

153 Wn.2d 126, 130, 101 P.3d 80 (2004)). 

"The decision of when or whether to object is a classic example of trial tactics." State v. 

Madison, 53 Wn. App. 754, 763, 770 P.2d 662 (1989). For example, counsel may decide not to 

object to avoid the risk of emphasizing damaging evidence. In re Pers. Restraint of Davis, 152 

Wn.2d 647,714, 101 P.3d 1 (2004). Therefore, we presume that "the failure to object was the 

product of legitimate trial strategy or tactics, and the onus is on the defendant to rebut this 

presumption." State v. Johnston, 143 Wn. App. 1, 20, 177 P.3d 1127 (2007). In order to show 

that defense counsel was ineffective for failing to make a particular objection, the defendant 

must show that not objecting "fell below prevailing professional norms." Davis, 152 Wn:2d at 

714. 

Lewis and Mickelson argue that their counsel was ineffective for failing to object to the 

prosecutor's improper closing argument that referenced their testimonial silence. We have held 

that the prosecutor's reference to the absence of statements from Lewis and Mickelson 

arguments was improper. However, we hold that counsel's failure to object to the absence of 

statements was not deficient because it may have involved legitimate trial strategy. 

Counsel may not have wanted to object to the prosecutor's reference to the absence of 

statements in order to avoid emphasizing the fact that Lewis and Mickelson did not tell the police 

that they acted in self-defense. An objection may have called the jury's attention to their silence 
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and triggered the type of negative inference of guilt that the prosecutor did not argue. Because 

the prosecutor's reference to silence was subtle and so brief, counsel may have hoped that Lewis 

and Mickelson's testimonial silence would escape the jury's attention. We hold that counsel 

performance was not deficient in failing to object. Accordingly, Lewis's and Mickelson's 

ineffective assistance of counsel claims fail. 

C. CUMULATIVE ERROR 

Lewis and Mickelson next argue that they are entitled to relief under the cumulative error 

doctrine. They argue that even if each of the alleged are does not support reversal, the 

accumulation of the errors denied their right to a fair trial. We disagree. 

The cumulative error doctrine applies where "there have been several trial errors that 

standing alone may not be sufficient to justify reversal but when combined may deny a defendant 

a fair trial." State v. Greiff, 141 Wn.2d 910, 929, 10 P.3d 390 (2000). "The defendant bears the 

burden of proving an accumulation of error of sufficient magnitude that retrial is necessary." 

State v. Yarbrough, 151 Wn. App. 66, 98,210 P.3d 1029 (2009). "Where no prejudicial error is 

shown to have occurred, cumulative error cannot be said to have deprived the defendant of a fair 

trial." State v. Price, 126 Wn. App. 617, 655, 109 P.3d 27 (2005). 

Here, we have found that the prosecutor's arguments were improper in three instances, 

but that Lewis and Mickelson waived their prosecutorial misconduct claims. Moreover, they 

have not shown that the improper arguments prejudiced them. And even taken together, the 

improper arguments are not of sufficient magnitude to deny Lewis and Mickelson a fair trial. 

Therefore, we hold that Lewis and Mickelson failed to show cumulative error warranting 

reversal of their convictions. 
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D. MICKELSON'S SAG 

In his SAG, Mickelson alleges that there were x-rays of his ribs taken at the Thurston 

County jail, "key evidence" in his opinion, which should have been produced at trial but was not. 

He appears to suggest that his counsel's failure to offer these x-rays as evidence in support his 

self-defense theory constitutes ineffective assistance of counsel. We reject this argument. 

As noted above, to prevail on an ineffective assistance of counsel claim, the defendant 

must show that defense counsel's performance was objectively deficient and that the 

performance prejudiced him. Grier, 171 Wn.2d at 32-33. Mickelson asserts that the x-rays were 

taken for an injury that occurred when Abbett hit him with his car, but there is no evidence in the 

record that the x-rays exist, show any such injury, or would have favored Mickelson's self­

defense theory. Because there is no evidence in the record upon which to base review of 

Mickelson's allegation, we cannot consider it on direct appeal. State v. We, 138 Wn. App. 716, 

729, 158 P.3d 1238 (2007) (claims based on evidence outside the record must be pursued 

through a personal restraint petition); see also State v. McFarland, 127 Wn.2d 322, 335, 899 

P.2d 1251 (1995). 

Mickelson also alleges that the trial court's bailiff violated due process by checking the 

crime scene for glass at the request of the jury during their deliberations. We cannot consider 

matters outside the record on direct appeal. McFarland, 127 Wn.2d at 335; We, 138 Wn. App. at 

729. The record does not reflect any indication that the bailiff checked on the crime scene and 

then communicated her findings to the jury. Mickelson's allegation in this part of the SAG 

appears to have no basis in the record, so we cannot review it. 
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We affirm. 

A majority of the panel having determined that this opinion will not be printed in the 

Washington Appellate Reports but will be filed for public record pursuant to RCW 2.06.040, it is 

so ordered. 

We concur: 
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